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ESC 12/ESC 12E-Rale Appeal 20m/January 20 II/Sell Supp Granl-E-Rale

I. Introduction and Summary
Education Service Center Region 12 ("ESC12"), and in accordance with Sections
54.719(c) and 54.722 of the Commission's Rules, appeals a decision of the
Universal Service Administrative Company ("USAC"), Schools and Libraries
Division (the "SLD"). Specifically, ESC12appeals the USACdecision issued
November 29,2010, (EXHIBIT A) in which it affirmed a determination that the
ESC12had a 'tainted' FCCForm 470 (913830000608590). According to
supporting documentation filed by the FCC,ESC12can serve as both a vendor
and applicant because they are a state entity.l Without regard to ESC12 being
an Educational Service Agency ("ESA"), the SLDmade the false assumption that
because ESC12,an applicant, has a relationship with a vendor ("EDLINK 12") the
FCCForm 470 is "tainted". ESC12 (applicant) and EDLiNK 12 (vendor) do reside
at the same address so that this ESAcan serve the member districts assigned to

1See FCCPublic Notice, DA No. 10-2356, Wireline Competition Bureau Provides
Guidance Following Schools and Libraries Universal Service Support Program Sixth
Report and Order, page 4. Released December 15, 2010.
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them by the state of Texas legislature. We respectfully request that the
commission rescind the Commitment Adjustment ("COMAD") letter filed by the
SLD and allow the already funded Funding Requests ("FRN") issued for funding
year 2007-2008 as referenced above to remain funded.

The undersigned is the Chief Financial Officer ("CFO") for ESC12 located at 2101
W. Loop 340, Waco, Texas 76712, a Texas school district non-instructional
facility ("NIF") which is an applicant under the Universal Service Support
Mechanism (liE-Rate Program" or "Program") for the Schools and Libraries
Division Support Mechanism ("SLD"), commonly known as the E-Rate program.
This request comes before the Commission in a timely manner from the
Administrator decision letter dated November 29, 2010.

II. Background and History:
ESC12 is an educational service center located in Waco, Texas and spans twelve
counties serving 90 school districts and charter schools. ESC12 provides
professional development and technical assistance for the purpose of improving
student performance for all students. The center is one of 20 centers located
throughout the state of Texas. In 1967, the Texas Legislature authorized the
State Board of Education to set up regional ESA's as part of its commitment to
provide quality training and support to educators and school districts. ESC12
continues to experience growth in size and the services it provides to educators,
districts and charter schools. These efforts have proven themselves critical in
the overwhelmingly positive improvement of Central Texas school districts and
school children over the past twenty years. ESC12 is a service organization, not
a regulatory arm of the Texas Education Agency. Therefore, any district or
campus may choose to participate in services provided by ESC12on a voluntary
basis.

On October 19, 2010, eight (8) Commitment Adjustment ("COMAD")
notification letters were received by ESC12 (Exhibits A, B, C, D, E, F, G, and H
respectively). These COMAD letters dealt with funding from 2007-2008. In
those COMAD letters, ESC12was notified that the funding for all the FRN's listed
above would be rescinded in full. The reasoning behind these COMAD's was
summarized as follows from one of the letters:

"After a thorough investigation, it has been determined that this funding
commitment must be rescinded in full. During the course of a review it
was determined that service provider contact information appeared on
the cited Form 470. Service Provider contact information appears on the
cited Form 470 (Number: 913830000608590) and is associated with
EDLINK 12 Telecommunications Network, (EDLlNK12). The applicant did
not clearly demonstrate that there is separate functionality from the
service provider. EDLlNK12 was selected a service provider pursuant to
the posting of this Form 470. FCC rules require applicants to submit a
Form 470 to initiate the competitive bidding process, and to conduct a
fair and open process. If the applicant has posted a Form 470 that
contains contact information for a service provider that requirement,
and FCCrules consider this Form 470 to be tainted. All Funding Requests
that relate to this Form 470 are required to be denied because the Form
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470 is tainted. Accordingly, the commitment has been rescinded in full
and USACwill seek recovery of any disbursed funds".

On November 12, 2010, seven (7) appeals were written (Exhibits A, B, C, D, E, F,
G, and H respectively) to the SLDto reverse the decision to rescind the
commitments made for seven (7) Telecommunication Services ("TC") funding
requests (listed above).

"According to USACrecords, it was determined that Education Service
Center Region 12 (ESCRegion 12) and Edlink12 Telecommunications
Network (Edlink12) share the same address. Based on information
provided by you in an email dated March 7, 2008, there are other
functional areas where you share resources therefore, the applicant did
not clearly demonstrate that there is a separate functionality. It was
determined that Edlink12 is the Internet Access service provider that was
chosen by ESCRegion 12 for FRN: 1601938 (within FY2007 Form 471:
572937) and the establishing Form 470 for that funding request (as well
as all FRN's listed within the above Form 471) is Form 470:
913830000608590. USAChas determined that given the relationship
between ESCRegion 12 and Edlink12 the Form 470 is considered to be
tainted. The rules of this support mechanism state that if a Form 470 is
deemed tainted, all FRNs which reference that Form 470 are to be
denied. You have failed to provide evidence on appeal that USAChad
erred in its initial determination. Consequently, the appeal is denied."

In each appeal letter to USACwe clarified that each FRN submitted for
telecommunications services by ESC12should not be affected because of
vendor involvement. We site the following reasons:

• ESC12 is an ESAand qualifies for USAC's special eligibility conditions to
receive service2:
"Federal law defines an ESAas a "regional public multiservice agency
authorized by State statute to develop, manage, and provide services or
programs to local educational agencies." To determine whether an ESA
is eligible to receive Schools and Libraries support as an applicant, FCC
rules governing the program require USAC to determine whether the
ESAprovides elementary or secondary education as determined under
state law. USACdetermines whether the entity provides elementary or
secondary education to its student population and whether the ESA
facility is eligible for support because elementary or secondary
education, as defined in state law, is provided at that facility. FCCrules
do not specifically define or address ESAs.

USACconducts a biennial survey of states and territories to determine
whether ESAsare eligible to receive funding. State and territory officials
are asked to describe the programs served by ESAsand whether ESAs
operate facilities that they either own or lease that contain classrooms.
The officials are asked to provide legal support for the information they

2 See The SLD's website: http://www.universalservice.org/sl/aoplicants/stepOl/esa-
gu ideli nes/ esa-e Iigi bi Iity-ta bl e.aspx
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supply and to certify the accuracy of their determinations. The Eligibility
Table for Educational Service Agencies includes the most recent
information provided by the states and territories. II

ESA's in Texas are listed on the SLD's website as an eligible ESAas
authorized by Texas.3

• EDLiNK 12 is an Internet Service Provider ("ISP") and is not eligible to
provide TC services. Therefore EDLiNK 12 could not provide any of the
services in this category.4

• While the ESC12and EDLiNK 12 addresses are the same, this is
allowable as described in USAC's special eligibility conditions for ESA's.s

"ESAs may perform as many as four roles in the Schools and Libraries
Program:

• ESA's are applicants for program discounts.
• ESA's provide program consulting assistance to their component

districts.
• ESA's review and approve district Technology Plans.
• In some instances, ESA's are service providers of eligible

services. II

• Since EDLiNK 12 cannot provide any services for which ESC12 is
requesting, there is absolutely no conflict of interest in any of the above
mentioned FRN's.

ESC12 realizes that the FRN for Internet Access on a different Application
(572937) and FRN (1601938) should not have been filed because of a potential
conflict of interest that is present and cannot be overcome due to resources
available currently. These funds are being returned to the SLD immediately. In
the SLD's website6 specific references are made that indicate a possible conflict
of interest as it relates to ESA's specifically.

"The ESA is large enough to provide organizational and functional
separation between staff acting as service providers and staff providing
technology plan support and application and administration assistance.
However, the ESAmust be prepared to clearly show the separation of
functions to USACwith appropriate documentation. Examples of such
are documentation include organizational flow charts, budgetary codes,
and supervisory administration.

3 See the SLD's website: http://www.usac.org/sl/applicants/stepOl/esa-guidelines/esa-
eligibiIity-ta bIe .aspx

4 See the SLD's website: http:L!www.universalservice.org/sl/applicants/stepOl/esa-
guideli nes/ default.aspx
s See the SLD's website: http:L!www.usac.org/sl/applicants/stepOl/esa-guidelines/esa-
el igibiIity-ta bIe.aspx
6 See the SLD's website: http:L!www.usac.org/sl/applicants/stepOl/esa-
gu idel ines/defau It.aspx
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ESC12 is no longer able to easily separate the vendor staff from the applicant
staff and all services received from EDLiNK 12 to ESC12are not included in the
E-Rate process.

For the reasons outlined in this appeal, ESC12believes it has complied with the
intent of its obligations to the best of their ability pursuant to both 47 C.F.R. 9
54.504(a). The SLD's decision in this case would require ESC12to reimburse
USACfor over $27,500.00 which would cause undue hardship on ESC12. As
such, the SLD's determination of November 29, 2010 should be reversed by the
Commission.

There is no evidence in the record that ESC12engaged in any activity intended
to defraud or abuse the E-Rate program. Denying its requests for funding would
not serve the public interest and prevent ESC12from receiving E-Rate funding
for work already performed by all vendors for services that are eligible and in
compliance with program rules.

CONCLUSION
ESC12 respectfully requests that the Commission reverse the SLD's
determination of November 29, 2010 in which it affirmed a determination that
ESC12's Form 471 (558544) filed with respect to its procurement of services of
2007-2008 involved a tainted FCCForm 470.

~~c
Terry Marak
Chief Financial Officer
Education Service Center Region 12
2101 W. Loop 340
Waco, TX 76712

Enclosures:
ExhibitA_ ESC12_SLDAppea IDeni aILette r11- 29- 2010. pdf
ExhibitB_ CenturyLink_ USACappeal_FRN 1595639 .pdf
ExhibitC_ Verizon_ USACappealJRN 1595532.pdf
ExhibitD _ATICorp_ USACappeal_FRN 1595349.pdf
ExhibitE_A TIMobilitL USACappealJRN 1595781. pdf
ExhibitF _BirchTelecom_ USACappealJRN 1595436.pdf
ExhibitG _SBCLongDist_ USACappea IJR N1595 227.pdf
ExhibitH_SouthwesternBell_ USACappeal_FRN 180977 .pdf
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